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Matthias Oschinski

Asylum, Immigration and Statehood — A Philosophical Perspective

Summary

According to UNHCR, the number of refugees and people of the UNEHGRcern
exceeds 20 million. This number, though very large, is still undedstat& accounts only for
those individuals who actually fulfil UNHCR’s definition of a reégg The true number of
people in adversity, in need of another state’s help, in searcbetter life, is much higher
than this officially announced figure. Next to legal and politiogblications, this poses a
moral problem to the rest of the world population — how are we to reédagees, asylum
seekers and migrants in general; what possible duties or aotigado foreign states have
towards this group of outsiders? This paper undertakes to explameothé claims outsiders
might have towards a foreign nation-state. Accordingly, the foligwjguestions will be
addressed: First, is a state obliged to assist and help refagdeon what grounds can these
obligations be based? Second, do migrants possess any rights tovgavda aation-state
and, if so, from what reasoning might those rights be derived? Byzamgathese questions
applying competing moral theories, the paper arrives at the cwrclimt there cause for a

thorough rethinking of the concepts of statehood and citizenship.



1. Introduction

The division of the world into sovereign nation-states has ategst a distinction
between insiders, i.e. members of a certain state, and outsidetsngAss the group of
outsiders is comprised only of members of other nation-states, rmodalhumanitarian
considerations as to the relationship of insiders and outsiders migb¢erattoo urgent. The
existence of uprooted people in the form of refugees and (foragdynts, however, brings
about questions regarding both the duties of a nation-state towaratemitand the rights of
outsiders towards a foreign nation-state. According to UNHCR, the mumhlbefugees and
people of the UNHCR’s concern exceeds 20 millidthis number, though very large, is still
understated as it accounts only for those individuals who actuallyUNHCR'’s definition
of a refugee. The true number of people in adversity, in need of astdkess help, in search
for a better life, is much higher than this officially announcedrég Next to legal and
political implications, this poses a moral problem to the rest of the world poputatiow are
we to treat refugees, asylum seekers and migrants in gemérat;, possible duties or
obligations do foreign states have towards this group of outsiders?

This chapter undertakes to explore the moral claims outsiders imge towards a
foreign nation-state. Accordingly, we will address the follomngestions: First, is a state
obliged to assist and help refugees and on what grounds can theséoolslipae based?
Second, do migrants possess any rights towards a given natioarsfaté so, from what
reasoning can those rights be derived?

In exploring these issues we will proceed in the following mannest, Ehe character
of the modern state will be explored and the meaning of the teation-state’ defined.
Second, the distinction of the two groups of outsiders, refugees anedfonegrants, will be
discussed and the nature of their relationship with a foreigamstiate established. Having
done so, we can proceed to examine the different philosophical vigaslireg possible
obligations a foreign nation-state might have in dealing with esfsigand migrants and the
moral rights these outsiders might possess towards a fatigmnrespectively. In concluding
this chapter we will bring the discussion to an end and outline pogsiplieations arising
from our considerations.

2. Of States and Nations

The modern concept of the nation has its roots in the philosophical discfutse
eighteenth century. One of the most influential figures in thaatdelthe German sociologist
Ferdinand Tonnies, came up with a distinction between the concef@snoéinschaft and
Gesellschaft. According to Tonnies the Gemeinschaft, what wedvealila community, is a
form of a social group that is not purposely organized and thus bagled ‘omtural will’. In
contrast to a community, the organization of a Gesellschaft, iaty@r an association, is
based on the ‘rational will’ as its organization involves deliberate planRigsible examples
of Tonnies’ concept of a Gemeinschaft are families, tribes,gelaand nations. A nation,
then, is based on the natural will as it is not a social orgamiz&rmed to fulfil a set of
certain aims. Consider the status of naturalized citizensynCsaada. A Pole, an Indian or
an Ethiopian living in Canada holding a Canadian passport is, on legal & Canadian. In
terms of personal identity or personal nationality, however, thisopanay well feel Polish,
Indian or Ethiopian. Thus, a nation can be defined as a group of people shaenge of

" See 4ttp://www.unhcr.ch/cgi-bin/texis/vtx/statisties




‘belonging’, living together (or once having lived together) in a gaglgcal region, sharing
the same historical experience and a high level of cultural agdigtic unity.” In most
instances a people’s national identity is formed in a protractesbguoe in which historical
events, personalities and places establish some kind of ‘national iaphgg(Mellor 1989).
The most obvious candidates serving as elements in the formationatioa are common
language, religion and historical experience. Others, less, awdttde certain customs and a
general sense of togetherness.

Regarding the process of the formation of a nation in a histqérapective we can
distinguish three possible themes. First, there is the feareattiiom an outside power that
can initiate the development. Second, the aspiration of a people itsetidof an existing
foreign domination might play the motivating part. Finally, a pegpteted for a separate
identity due to the perception of being (culturally) different frotimer groups could be at the
centre of the formation of a nation. The common thread in these shisntieat a group of
people defines its own identity by discerning itself from ‘the ©th€onsequently, the
creation of ‘us’ and ‘them’ lies at the centre of the process of ‘nation-building

In contrast to the nation, the state is, in Tonnies’ terms, bnilthe ‘rational will’.
Thus, it is a highly organized association deliberately designestrive a certain purpose.
With regard to philosophy, we can distinguish two different setheadries to explain why
people would subordinate themselves under the rule of a state. Ctmé@oes explain the
emergence of a state out of a ‘state of nature’ with tbelps desire for safety, security and
justice. Thomas Hobbes, probably the first in a line of contractigtgosaw the creation of a
strong state as the only alternative to the anarchic ‘statatofe’ where life is ‘solitary, poor,
nasty, brutish, and short’ (Hobbes 1968). Thus, by granting the power to @lsovereign,
people receive security in return. This ends the anarchic stastwk where everyone fears
everyone else and enables all individuals to live in peace. Succesrhtrgct theorists such
as Locke, Rousseau and Kant argued along the line of Thomas Hobbgmrted more
rights to the individual citizen. For Locke and the other social aontheorists the state is
only justified if every individual has consented to the social coptrae. to the creation of
the state. Thus, philosophers in the tradition of Locke and Kant put a high aalpersonal
autonomy. Since man is born free into the state of nature politicarpoxer him can only be
exerted by his consent - this holds true even if the creatiimeddtate is to the advantage of
the individual. Consequently, in contract theory the mere fact thagtébe would produce
better results than the state of nature does not justify itsatan. The justification can only
be brought about through the individual’s consent. How can we picturstttis of nature’?
Now, contract theorists do not claim that the state of nature has aetwmllgxisted in human
history nor do they hold that states came into existence by peogifiect consenting to their
formation. Rather, the idea is one of hypothetical consent. In slootild be expressed like
this: a rational individual finding itself in the state of natuild — since acting rationally —
freely agree to join into a contract which brings about the state.

A second set of theories dealing with the justification of thgeds utilitarianism. In
contrast to contract theory, utilitarianism places emphasis orethudt of a certain action.
Thus, the basic idea of utilitarianism is that an action is ryopadtified if it results in the
highest possible amount of utility, whereby utility translateshappiness, pleasure, or
preferences. According to utilitarians, then, individuals should subordimatteselves under
the rule of a state if the benefits of doing so are higher tlendsts. In other words, the state

" Nationality is not to be confused with race. Whilationality refers to cultural characteristicscaaapplies
merely to physical anthropological characterisfies skin colour).



is justified if and only if its contributions to human happiness agatgr than those of any
other feasible societal arrangements.

According to Held (1995), we can describe the distinctive features sihte — as
opposed to any other association — as follows:

» Territoriality: With the creation of the modern state exbotders have been fixed
dividing the world’s population into sovereign territories.

* Monopoly of coercive power: Everyone residing within the territdfrgt sovereign state is
subject to its rules. According to theory, individuals freely gthatpower to rule to the
sovereign state so as to receive safety in return. Andoihlisin states where rivalries
over power and authority do not exist that this safety is guaranteed.

* Impersonality: An impersonal structure of power has to ensureitjiis and duties are
not linked to an individual’s religion, race or belonging to a certammunity within the
state. It is only then that the monopoly of power will be recoghimeall people residing
in the territory of the state.

* Legitimacy: Internally a state gains legitimacy if éflects the views and interests of its
citizens. Externally it has to get recognition as a soverdae by the rest of the world
community.

While nation and state do not necessarily coincide, in the pass$ stade their most
common appearance as nation-states. That is, in many casesdhapbeal boundary of a
state’s territory used to coincide with the boundary of the naticanie to represent. In most
recent decades, however, national boundaries became increasingiy lslod the residence
of different nationalities within the boundary of one sovereign s@ées to develop as a
common feature of most modern states. One reason for this develogntieait people left
their original state as refugees and fled to another. Othernsasanigrants to settle in another
part of the world.

2.1 On the Run

People leaving the territory they are living in do so for varieasons and under very
different circumstances. Some flee terror and war, others rbecause environmental
disasters have devastated their homes and fields, others, iteaw®,in search of jobs and
food or, more generally, to improve their living conditions.

Although the personal distress these people experience may reottdif very large
degree, international law grants refugee status only to onieybar group of migrants. In
defining what a refugee is, most states follow the accordBnpassage which holds that a
refugee is a person who ‘owing to a well-founded fear of beirgepated for reasons of race,
religion, nationality, membership in a particular social group oripalibpinion, is outside
the country of his nationality and is unable or, owing to such fear, is unwilling to anailfi
of the protection of that country’ (UNHCR 1951).

Individuals falling under this category can, in some sense, leddak lucky ones as
they are, according to international law, entitled to protectiothéynternational community.
Migrants who do not fit this definition, however, cannot claim similar rights for tekes

Since we try to explore which rights migrants might have towlmesgn states and
which obligations foreign states might have towards migrargsappropriate to have a closer
look at the question of what constitutes a refugee and how refuggksdiffer from other



sorts of migrants. This may help us to establish whether steggsstified in granting some
sort of protection to one group while ignoring another.

2.2 On Refugees

As we have seen above, in philosophical terms people agree to joitheafaymation
of a state as they expect to receive security in returatioer because the benefits of doing so
are higher than the costs. Whichever theory you choose to follow, dan@acoor utilitarian,
the common feature is that, on the basis of these theories, the individisly expect the
state to grant them, among other things, the benefit of holding ugnidwrder, which in turn
reduces the vulnerability of each individual. The UN definition of aige¢ apparently
follows this train of thought. It implies that each state anctitigens established a bond
through a sort of social contract which, inter alia, constitutemta’s obligation to protect
each citizen. Further, the definition recognizes that in the cheefugees this bond has been
severed and that persecution and residence outside the counatyoohlity are the guise in
which this severance appears. This raises the question, though, whetdemujen and
residence outside the country of nationality truly are the nageasd sufficient conditions to
establish the status of a refugee. What about other casest¥stamice, if people of a certain
country are being persecuted for reasons of, say, race but canmagenta flee across the
border to another country. Should we not grant them the same protectgmanehose who
are lucky enough to manage to get out of their country of nation&ityxtions like these
make obvious the need to re-assess the problem of what constitetegese and to establish
the necessary and sufficient conditions for refugeehood.

2.3 Of Bonds and Severance

The choice of any rational individual to willingly join into therfmation of a state lies,
as we have stated before, in the ‘return’ he/she receives ifortineof protection from the
state. This sort of insurance, then, should work to reduce each individulalésability. This
vulnerability can be increased through persecution and violent actdrpergdeoy others, the
occurrence of natural disasters and, finally, the scarcitysolurees that endanger a person’s
very existence.

The most obvious case with respect to refugees is, of course, thatsetution. A
state which abuses its own citizens for reasons of raceorelgc. is in breach of the very
social contract that constituted statehood in the first place. Thudping so the state
undermines its own justification.

Acts of violence, in form of foreign invasion, civil war, genociterrorism, torture
and kidnapping do place additional risks to each individual’s life. In askere the state is
not able or willing to protect its citizens from those actscase regard the social contract as
non-existent as no rational individual would avail himself to the protection of such.a state

The third case concerns natural disasters. Here, it could bedai@ighe occurrence
of natural disasters cannot be prevented by the state — and sastveatnregard vulnerability
towards natural disasters as a legitimate case for refugeehood. Studieb@lewver, that the
likelihood and the consequences of natural disasters can either Bs@tce decreased by
political agents (Lofchie 1975: 551-567; Sen 1981). It becomes clear, Hanintcases
where natural disasters harm the lives of individuals becaustat@ neglects its duties
resulting from the social contract — either by not preventiegdisaster or by not minimizing



the risks resulting from the disaster — the state is in brefitte social contract and the bond
between state and citizen is severed.

Finally, we can regard the case of resource scarcity. Hene, the cases above, we
can declare the social contract violated if a state is ungillir unable to provide for the
subsistence of its citizens as far as it is the state’®po¥s Shacknove notes, naturally not
all conditions for the subsistence of its citizens can be cortdrbilehe state. Those the state
can control, however, be it technology, infrastructure and means oibulisn, it is obliged
to by the social contract. In cases where the neglect of amerer of these leads to threats to
an individual's subsistence, a case for refugeehood is constituted (Shacknove 1985: 28).

The cases discussed above show that the social bond betweendtetezen can be
severed not only through persecution but through the violation of a persorcsnbasds in
general. The question, then, remains whether all violations of baseits neharacterize
refugeehood. This can be answered by a second look at the UN definitich states that,
an individual can claim refugee status only in cases whe ke is unable or, owing to
fear, unwilling to avail himself or herself of the protection ofdnier country of origin. This
implicitly makes sense as in all other cases an individualesirecourse by the use of other
(legal) measures. Thus, we can conclude that the current UN idefirstnot sufficient to
characterize refugeehood. The necessary condition is not onlyynperéecution but by a
deprivation of basic needs and thus by a breach of the social contrgeneral. The
sufficient condition is met if an individual is unable or, owing to elslounded fear, is
unwilling to resort to his own government. As a result, we can re-define the aftatusfugee
as a person who requires a new state of residence either temporariipnangetly because if
forced to return home he would — as a result of the inadequacy alitigrat his state — be
persecuted or seriously put in danger his physical or vital subsistence needs.

2.4 On Migrants

The above stated definition of a refugee, then, helps us to distingaiiggees from
(other) migrants. While refugees do not have any other recours¢otsaek the assistance of
the international community, migrants in general are able torréd their country of origin
or — in case they should do so — do not have to fear the inadequacy htylotithe state. In
other words, migrants might partly fulfil the necessary condit@arnréfugeehood, namely a
certain deprivation of basic needs. What they do lack, however, isulfilenént of the
sufficient (second) condition that would make them a refugee. |@ads us to the question
whether migrants and refugees should be treated equally as far as theibégigsnsf a non-
home state is concerned.

It could be argued that migrants are to be treated differemtty fefugees because
they are able to resort to their state of origin to have tesic needs and rights guaranteed.
In other words, the social contract between citizen and the stat#l iintact in this case.
Some philosophers, however, challenge this view and do not merely fodus wotims of a
breached social contract but on the group of migrants as a whole.

Before we explore on which philosophical base the various reasonmdmsed the
following section will explore the relevant ethical theories.



3. Ethical Points of View

When thinking about possible responsibilities of foreign states towafdgees and
migrants from a philosophical point of view, we mainly deal witb philosophical spheres.
The first sphere concerns political philosophy. As we mentioned abevef the problems it
deals with is the one concerning the relationship between indivicehlthe state. With
regards to refugees and migrants, then, this part of philosophicay thescribes what we
shall call the internal relationship, i.e. the rights and obligatadnthe individual resulting
from the social contract with their respective nation-statessel hights and obligations can
be defined, as we stated earlier, by two principal philosophicaliése@ontract theory and
utilitarianism.

In order to evaluate the external relationship between foreigessaéamd migrants or
refugees we need to refer to a second area of philosophy — &mcs. the relationship
between foreign states and migrants or refugees is not figtreatablished by any sort of
hypothetical, contract ethical considerations can help us to déeveliigations a foreign
state might have towards these groups of ‘strangers’ or ‘otgsidénere are mainly three
types of ethical theories which can facilitate us with the témldiscuss these obligations.
These are consequentialism, deontology, and virtue theory. We will ineb@det of them in
turn before we discuss their respective implications with regard to refagelemigrants.

3.1 Virtue Theory

From a historical perspective virtue theory is the oldest norenathical theory in the
tradition of Western philosophy. Its first systematic presemasppeared in Aristotle’s
famous Nicomachean Ethics where he sets out to explain thatrsintan beings are able of
reason they always aim to create some ‘good’ — be it physicalental — which will leave
them better off than in their present state. The ultimate endyeaar — everyone is looking
for, Aristotle goes on, is happiness. Happiness, though, is only achievweth@ya virtuous
life. The virtues will lead us to happiness because they help tequladesires. For instance,
in response to the natural emotion of fear, we should develop the virthaeter trait of
courage. But if we curb fear too much we will become rash — whiahoather vice. Thus, the
virtues help us to lead a balanced life — in other words: they will lead us to happiness.

But how do we develop these essential virtues? Here, Aristopbasizes the role of
the respective community a human being lives in. While we dewelgpod character by
exercising the virtues, it is the community that passes onfuesj so to speak, by imparting
its traditional values. The role of politics, then, is to shape virtwitizens within the
community. Following this theory, we can only fully live up to our humanmatewithin a
social community which shapes our virtues.

Modern proponents of virtue ethics, such as Alasdair Macintyre hiligh2 Foot,
continue the Aristotelian tradition by emphasizing the importaicertues for ethics but
hold that a person’s needs and interests are internal to thesviruather words: the virtues
help us to establish a concept of the good life from which can besddhe rational pursuit
of certain goals and values.

The role of the community, though, still plays a central part inliMwae’s ethical
theory. In his work After Virtue he maintains that the desgnation of moral thinking in

* For a detailed overview of the following theorie Norman 1998; Williams 1993; Bond 1996.



modern societies has its roots in their pluralistic orientationceSshared traditions and
values are not to be found in these societies, disagreements onisaoesl, such as war or
social justice, have become irresolvable. Since the concepppinieas is not a unitary one it
has different meanings for different cultures. Hence, in multialltsocieties virtues and
morality are bound to get into scrape.

3.2 Deontology

In the Middle Ages Christian philosophers embraced the ethics afeVitheory and
extended the list of virtues with some theological aspects. t8weprogress and
Enlightenment, however, broke its supremacy when philosophers like Hogjaszand John
Locke established a new way of thinking on moral issues in thec&iitbry. For the next two
centuries deontologicatheories dominated the philosophical discourse on normative ethics.
Deontological ethical theories hold that the individual needs to atthemeral laws or duties
in order to lead a moral life.

The first set of duty theories goes back to the scripts of Hugtius and Samuel
Pufendorf. They devised a list of moral duties from a set of wrauégood person’ was
claimed to possess and distinguished three different classesesf diutties to God, duties to
others and duties to oneself.

A second set of deontological theories originates from the writrighe German
philosopher Immanuel Kant. His theory itself was influenced by Gaind Pufendorf but
Kant claims that there exists a general principle with whietcan determine the morality of
all actions. This principle he calls the categorical imperatiant himself offers different
versions of the categorical imperative but one is rather exghdéan, and in general every
rational being, exists as an end in himself, not merely asaasrie be arbitrarily used by this
or that will. In all his actions, whether they are directedamwhimself or toward other
rational beings, he must always be regarded at the sames$ an end. [...] Rational beings
[...] are called persons because their nature indicates that thegnds in themselves [...]
The practical imperative, therefore, is the following: act so that ya lrumanity, whether in
your own person or in that of another always as an end and never esna amly’ (Kant
1997: 45ff).

For Kant, then, we act morally whenever we treat others and wesseith respect
and dignity, whereas we act wrong when we use any persomoatta achieve something
else. Kant claims that the morality of all actions can berdérirom this general principle of
duty.

A third set of deontological theories came about through the philosoptickl of
John Locke and can be called a theory of rights. Locke arguabé¢haiv of nature interdicts
that we harm anyone’s life, health, liberty or possession. Théseah@nd God-given) rights
found their way into the American Declaration of Independence wlefferson states three
foundational rights: life, liberty and the pursuit of happiness. Frosethbe fathers of the
Declaration maintain, more specific rights can be deduced. Thebale: the rights of
property, movement, free speech, and religious expression.

Moral rights share four distinctive features. First, they ratiral, i.e. they are not
invented or granted by governments or other institutions. Second, they\@wesahii.e. they
do not change from country to country or from culture to culture. Tthed; are equal, i.e.

$ From the Greek wordeon(duty).



they exist for all people regardless of gender, race, religionF®urth, moral rights are
inalienable, i.e. they cannot be taken away, treated or sold.

As became clear, there exist different versions of deontolotfiealies. Common to
all of them, however, is the claim that there are some thegsught not to do regardless of
the consequences of our actions. In our actions, then, we are bound mmorddelaw.
Especially in this last assertion, deontology fundamentally diffessr consequentialist
theories.

3.3 Consequentialism

In sharp contrast to deontological theories, consequentialism put its emphagissol
the outcome of an action or a policy. Jeremy Bentham is commonlgdhamthe founding
father of a very successful consequentialist theory — utilitsna He holds that the ultimate
aim for human beings has to be to maximize pleasure and to mirpaiizeThus, an action
which fulfils this principle is morally right. Bentham proposeattim order to find the right
action we just need to evaluate case by case whether i @&tian increases pleasure or, in
turn, decreases pain. This (early) version of utilitarianism was hered aat-utilitarianism.

A second, more refined, version goes back to the writings of John Blillaxtho was
not too happy with Bentham’s hedonistic approach of a mere measurement of thigequanti
pain and pleasure and consequently tried to establish more genesahrorder to get away
from a case-by-case approach of utilitarianism. According th ten, it is morally right to
adopt a certain behavioural rule (for instance that we should not theg consequences of
adopting this rule are more favourable than unfavourable to everyones Bpliroach was
therefore called rule-utilitarianism.

According to utilitarianism, then, the moral worth of an action depesmsts
consequences. By judging the value of a set of rules in term$iether they increase or
decrease utility (happiness, etc.) we are easily able to éxalwn action is morally justified
or not.

Utilitarianism soon became quite popular as it does not ask tdysffeappiness’ or
‘utility’. Thus, everyone can define for himself what ‘happiness’ msegp him. Moreover,
utilitarianism can claim to be egalitarian. As it holds tpalicies and actions are morally
justified only if they increase overall happiness (or utilegch is counted for one and not
more than one.

The obvious problems of this theory, such as the difficulties to predlicthe
consequences of an action, the problems of ranking people’s preferentcescaludlate the
amount of happiness still result in lively academic debates.

3.4 The Sum of It All

Comparing the three different theories, then, we can extract dhewihg.
Deontological theories and consequentialism differ mainly in one ,po@twhether the
morality of a certain act or policy is determined by adheting set of (moral) rules or rather
by whether the result increases happiness or decreases paintivegpeCommon to both,
though, are three major themes. First, both theories establistofisetal rules which is to
guide ethical behaviour. Second, this set of rules leads to an irhp#rical theory as it does
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not distinguish between cultures, countries etc. Finally, the individyeaitas the centre of
attention and the environment in which the individual lives is not accounted for.

In contrast to these themes, virtue theory emphasizes the rble obmmunity as the
starting point for virtues — and, hence, for any moral behaviour. Weiteitology and
consequentialism are rules-based, virtue theory’s focus lies onctgrardhus, an ethical
education is required which has its centre in the respective coymWhih this central role
of the particular social context it is clear, then, that virheoty cannot be impartial. Due to
varying degrees of attachment towards those who are living icamomunity and towards
those who do not, the degrees of moral obligations differ.

4. Ethical Implications

As should have become clear from the considerations in the previouggms
taking different ethical angles will result in different conaas with regard to refugee and
asylum policy. Thus, we will start our discussion of this questioh wijustification of a
rather small obligation of foreign states to aid strangers alidhen proceed to illustrate
some alternative approaches.

4.1 Thinking in Spheres

One possibility of how to approach the question of which potential oiolitgatve can
obtain regarding the relationship between a foreign state andessamgoutsiders is to grant
the state the absolute right to deny entry to any sort of mjgrariiding refugees. As we
have seen, virtue theory puts greatest emphasis on the sociait donten ethical education.
From the point of view of a virtue theorist, then, we could artremgly against any form of
immigration so the implicit traditional values of the commumityuld not get distorted. This
is part of the line of argument used by Michael Walzer in l@-known book ‘Spheres of
Justice’.

Mixing deontological considerations with parts of virtue theory Walk#ds that a
state should be free to operate entrance policies on its ownecriince the members of a
state share a unique way of living they do have a right to sustsénthis determines their
sense of identity, their sense of who they are. Respect towardmhwemgs, obviously an
innuendo to Kant, is to respect their specific culture. As a rethdt, right of self-
determination cannot challenge the right of the community to pregsreelture. For Walzer
it is natural, then, that we are partial in the treatment ledwecitizens and in the way we
behave towards outsiders. While elsewhere he demonstrates has ditbéudes with respect
to freedom of social and physical movement within a societgdnsmunitarian approach in
‘Spheres of Justice’ leads him to rule out this freedom on an inter-national level.

The right of a society to its (unique) culture does not excudewever, from not
helping outsiders in adverse situations. Walzer argues thas statendeed have a moral
obligation to help refugees and grounds this obligation in the principlenofual aid'.
According to this principle refugees ought to be granted asyliusdenial would require the
use of force against helpless people and if the numbers of asidimants are likely to be
small. And since there is no fair system of distribution thesuctule of ‘responsibility based

" See Walzer, M. (1990) The Communitarian Critigéieiberalism, in:Political Theory Vol. 18, No. 1.
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on proximity’ would also help to resolve the question of how to distribefegees and
migrants.

One way to challenge Walzer’s line of thought is to examihetker there exists
indeed a special relationship between the citizens of a specifittry which would justify
partiality in moral behaviour towards outsiders.

Goodin, for instance, also distinguishes between special duties whibave towards
family members, friends, pupils, patients etc. and general dutieh wig have towards all
human beings. He states that general duties are ‘multiplied awuhifred in special
relationships and so become special duties’ (Goodin 1988: 673). While Ip¢satted special
duties towards our compatriots exist, Goodin also maintains thateoeraj duties towards
strangers go way further than in Walzer allows for. Gerceraés exist towards every human
being. From this follows that if there is an individual in need of ptme then the
responsibility to protect this individual is assigned to the setatés In concluding Goodin
states that ‘boundaries matter, [...] but it is the boundaries arowpdep@ot the boundaries
around territories that really matter morally. Territorial bouigdaare merely useful devices
for ‘matching’ one person to one protector. Citizenship is mexedgvice for fixing special
responsibility in some agent for discharging our general duties-wiss-aach particular
person. At root, however, it is the person and the general duty thall Wwave toward him
that matters morally’ (Goodin 1988: 686). Thus, while Walzer seemsjdot the universal
account of deontology, Goodin accepts it in a somewhat weaker formeangnizes the
general duty to help (at least) those outsiders whose sociakbtintheir own state has been
severed.

Can we go any further? Is it possible to create a rightsdbaggument which not only
makes a case for a more generous refugee policy but alsarforeagenerous immigration
policy? If we contest Walzer’s intrinsic assumption that em@aschaft (nation, community)
necessarily equals a Gesellschaft (the state) then wequoastion the right of this
Gemeinschaft to preserve its own culture by excluding outsidans the Gesellschaft as a
whole. In a multi-cultural society the ties that bind the citizeinthe state is far thinner than
in a tribe or a nation where we can justly assume sharedidredivalues. Thus, we can
accept that nations or communities have a right to their own culbre right, though, does
not trump the rights of strangers in search for a befeeif live allow for a liberal state where
different cultural groups can live within the territorial boundadgés state. Arguing on the
basis of rights, then, both refugees and migrants are freelyaabl®ose where they want to
live. There is, however, a limit to this approach which is best expressed in Appiatus: ‘If
the loss of (some of) the comforts of home made the liber& stesustainable — and this
would be an empirical socio-psychological claim — then allowing stdmnee of those
comforts would undermine the very framework that sustains all gltsrilt would therefore
threaten the satisfaction of many of our basic needs. Ifntbeg so then, plainly, we would
have the basis of a rights-grounding argument for immigration testri¢Appiah 2002: 13).
It is possible, of course, to challenge Walzer’'s account from a whole differesgective.

4.2 Utilitarianism Strikes Back

If we reject the deontological view, we can analyse the proldemigration and
refugeehood from a different philosophical angle by applying uiditethinking. In doing so,
we neglect questions of rights and duties and merely focus on conseguatilities and
interests. As we have noted earlier, in utilitarian terms iddais are mainly interested in
experiencing pleasure or in the avoidance of pain, respectively. ltioadditilitarianism
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takes a universal view, i.e. it takes the interests of everyithdil as equal. With regard to
our topic, then, we first need to clarify whose interests apztaid. In principle we will find
the following relevant parties:

* The refugees

* The residents of the recipient nation
* Future generations

* The environment

Next, we can compare the consequences of, say, the status quoee dligy (i.e. a
rather restrictive policy with respect to Western countriaf) tihe consequences of a more
liberal regime. Thus, we need to weigh up whether a more tesroar a more liberal regime
will lead to an overall higher amount of pleasure or a smafteyuat of pain, respectively.
This, of course, is the tough part. Singer and Singer hold thatrif esantry in the Western
world would at least double their refugee intake overall happiness would mereasa larger
amount of refugees is way better off which in turn would more tifset any adverse
consequences with regard to the interests of the residents afcipeemt nations and the
environment (Singer and Singer 1998: 128).

In general, then, a utilitarian approach would call for a more lilpeigration regime.
The specific problem of this theory is, however, that seriousllediicns with regard to the
increase in overall happiness or decrease in overall pain is oudtessible. We will not be
able to calculate the ‘right’ amount of refugee- and migrankénfar a specific country. The
Achilles’ heel of the utilitarian approach, then, is that ivésaopen the question of just how
liberal a refugee-regime ought to be.

4.3 Universalism vs. Neo-Feudalism

The current division of the world into sovereign nation-states assthedard
international political order is not too old a phenomenon. The procagedstaround the
nineteenth century and continued during the political restructurinthefworld in the
aftermath of the Second World War. With regard to refugeehoodrag@tion it becomes
clear, then, that the distinction between citizens and outsidersyispossible in a world
divided along these lines. Consequently, some academics have begun mnghesttatus
guo and approach the question of the moral implications of immigratioasyham from a
radical liberal angle.

Joseph Carens, for instance, draws a comparison between todag©rder and the
feudal states of the Middle Ages. ‘Citizenship in Western dbdemocracies is the modern
equivalent of feudal privilege — an inherited status that greatigpreces one’s life chances.
Like feudal birthright privilege, restrictive citizenship is #hao justify when one thinks about
it closely’ (Carens 1987: 252). Back then, those born as children ofnpeasauld never
change into any other profession — bound to the soil and their fathefésgion this was,
according to the medieval world view, their place in the universe. SBme went for
craftspeople and all other kinds of professions. People had to staytpetvery place they
were born into and no form of social mobility could get them otihisf The same is true, as
Carens points out, for those holding a passport of a certain countryndieefact that they
were accidentally born in some, say African, state limits thebility to move around in the
world in order to try to live up to their potential. With the creatof the sovereign nation
state we, again, erected borders that prevent actual and suidity and so people’s
chances in life are determined by the mere coincidence of where they are born.
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Carens, then, argues from a rights-based angle and challegesrrent system of
state sovereignty. In taking a global liberal view, he wonderstivbyight to move within a
certain state should be accorded to people while the right to mbowvedrestates is severely
restricted and largely depends on the place we were acciddmatly These restrictions lead
to increased economic and social inequalities and have a huget impgmople’s life
chances. But if we regard all people as equal and grant them the (human) rilifletslitzerty
and the pursuit of happiness’ then it is unjustified and morally anpitoalimit people’s life
chances on the grounds of birthplace and parentage (Carens 1987: 261).

Are there any possible exceptions to free movement from thiallipeint of view?
Carens accepts that there might be instances when statgsstdied to restrict entry and
reject immigration claims. If further immigration were ®&risusly threaten national security
and/or undermine liberal institutions then (and only then) are réstiscto free movement
between states justified from a global liberal view as otisertine very liberal order we try to
uphold would collapse. For Carens, and other global liberals, then, the @assbs where
restrictions to free migration are warranted are reduced to Winsbd guarantee the survival
of a liberal order.

5. Conclusion

Our discussion showed that the current world order with its divisionsionereign
nation-states inevitably results in the distinction of the wormbpulation as insiders and
outsiders. With respect to philosophy this distinction leads to questibrtte moral
obligations and duties insiders might have towards outsiders.

A minimalist view, such as Michael Walzer’'s, would hold that we @nly to help
those whose own social contract has been severed and base this dbéyrather narrow
principle of mutual aid, which holds that we are only obligated tstassicases where the
costs of doing so are (likely to be) small.

In contrast to this rather restrictive communitarian position botmtdéogical and
utilitarian theorists argue for a more liberal migration arfdgee regime. Utilitarians derive
their result from the consequentialist claim that a more libeeatment of refugees and
migrants would lead to an overall increase in happiness or, in turn,deeaall decrease in
pain. Utilitarianism’s main problem, however, is that it is noeabl state just how liberal a
regime we need to create. Global liberalism, based on deontoldbioéing, tries to
overcome this problem by arguing from the point of rights. Grargwveyy individual the
rights to free movement and the pursuit of his own happiness rgdiballenges our current
arrangement of the world where the sovereign state decidesaim W should grant entry,
residence and citizenship. Global liberalism, then, forces usr Ibleiyond the current world
order on the grounds that every human being has a set of naturadaiedable (human)
rights.

From the point of view of a global liberalist Veit Bader (1995ntdes four main
paradoxes of state sovereignty (Bader 1995: 212ff). First, wihdewtorld is globalising
quickly on very different levels we also witness ‘ethnic revivatsich sometimes even lead
to the implosion of states. Second, the principle of state soverggeiallenged by political
developments where certain decisions are delegated to a regiaahcial and supra-state
level. Third, through this development the unitary sovereignty of & stéh regard to
taxation, currency, legislation and jurisdiction is called into qoestrinally, in recent times
the absolute sovereignty of a state was undermined by (humar)itatenventions of other
states and alliances. According to Bader, these developmenrfisr @athorough rethinking of

14



the concepts of statehood and citizenship. From a moral point of \newglaobal liberal
approach is the most convincing. ‘If communitarianism, for aléisions, pretends to be an
identifiable position in practical philosophy, then it must mean ithall hard cases the
particularist requirements of community must trump the universaties of justice. This
priority rule clearly contradicts the strong moral intuitionst taee elaborated in modern
universalist moral theories and international and constitutionaluaiersalist principles and
rights should not only trump prudentialist utility but also the etbfgsarticular communities.
Otherwise, morality would be no more than a thin ideological maskhital or utilitarian
welfare chauvinism’ (Bader 1995: 216).
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